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Docket ID ED–2012–OPE–0008 
 

June 4, 2013 
 
Ms. Wendy Macias 
U.S. Department of Education  
1990 K St. N.W. 
Room 8017 
Washington, DC 20006 
 
We write on behalf of the American Association of Community Colleges (AACC) and the 
Association of Community College Trustees (ACCT) concerning the Department of Education’s 
April 16, 2013, and May 13, 2013 Federal Register announcements that the Department intends 
to convene one or more negotiated rulemaking panels on provisions in Title IV of the Higher 
Education Act (HEA). AACC and ACCT represent the CEOs and trustees, respectively, of the 
nation’s almost 1,200 community colleges. Our associations have a substantial interest in the 
issues that will be considered in this process and seek to be represented on the negotiating panels 
on the issues outlined below, and other relevant items.    
 
We remain concerned about the administrative and cost burden that the gainful employment and 
other regulations have had on community colleges. As public institutions of higher education, 
community colleges already have public accountability processes in place whereby a fiduciary 
responsibility exists between the institution and a host of oversight and regulatory entities, both 
public and private.  Given these, we believe that new regulations should be imposed only where 
it is absolutely necessary, to maximize the funds available for education. This is particularly the 
case of the gainful employment regulations, since approximately 70 percent of the programs 
targeted are provided by community colleges, whereas the average community college receives 
just 6% to 7% of its funds through the Title IV programs. Regulatory interventions surrounding 
student debt and repayment should be focused on programs with high rates of borrowing and 
high rates of institutional dependence on Title IV.   
 
Our institutions remain committed to graduating students with as little debt as possible. The 
gainful employment regulations can be a powerful tool to curb excessive student debt across 
higher education.  However, the Department should consider developing further strategies to 
prevent student over-borrowing. With so much attention being focused on the repayment of 
loans, limiting borrowing in the first instance has been under-emphasized. 
 
Topics Suggested by the Department of Education for Negotiated Rulemaking: 
 
Fraud Rings and Pell Runners: 
 
Instances of fraud or abuse by students in the Title IV programs remain relatively rare, but none 
can be tolerated.  We applaud the Department for instituting some useful new practices to 
combat program abuse and support other efforts to ensure against abuses by so-called “Pell 
runners” and “fraud rings.” Community colleges are particularly vulnerable to unscrupulous 
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individuals trying to take advantage of the Title IV programs, in part because of our central 
mission to provide low tuition and open access.    
 
Community colleges already devote substantial resources to preventing abuse, and so new 
regulatory requirements may ultimately be consistent with a variety of practices common at 
many institutions.  Given the ever changing nature of fraud and technology, we ask that the 
Department take into consideration the need for institutional flexibility in developing a 
comprehensive plan to combat fraud.  For example, mandating institutions to maintain a database 
of IP addresses could quickly become a costly and burdensome requirement that criminals easily 
circumvent. We echo the regulatory comments made last year by the National Association of 
Student Financial Aid Administrators (FR Doc # 2012-10488) calling for a system parallel to the 
Department’s Quality Assurance program.    
 
With support from the Lumina Foundation, AACC convened a panel on this topic and released a 
report with detailed recommendations.  This report can be found at 
http://www.aacc.nche.edu/Publications/Reports/Documents/Preventing_Abuse.pdf 
 
Included in the report are several recommendations.  We wish to highlight a few of them below: 
 

• Federal regulations require disbursement of a Pell Grant refund to cover books and 
supplies within the first seven days of a term. Many institutions have implemented two or 
more disbursements within a term to ensure continued enrollment.  In addition, faculty 
can require substantive participation during the first few weeks of class, whereby students 
are monitored in regards to the engagement and academic progress.   
 

• The 2011 Office of the Inspector General (OIG) report on fraud stated that many 
individuals who enroll as ‘straw students’ do not have the credentials in the form of a 
GED or high school diploma that would support the receipt of federal financial aid.  
Hence one option would be to require applicants to have copies of their GED or diploma 
sent directly to an institution prior to acceptance. This would be particularly important in 
the case of out-of-state enrollments. 
 

• In order to gather a comprehensive view of a student’s academic and federal financial aid 
history, institutions should require transcripts from all previous institutions attended.  If a 
student has failed to divulge previous enrollment at separate institutions, financial aid 
should be withheld until all verification documents have been submitted. 

 
 AACC and ACCT remain committed to combating Title IV fraud, but oppose recommendations 
to limit student aid for all distance education students.  The 2011 OIG report included amongst 
many technical recommendations a proposal to statutorily change the cost of attendance 
calculation for students enrolled 100 percent online.  In doing so, students would no longer 
receive assistance for room & board and other living expenses.  We believe that limiting student 
aid to an entire subset of students is detrimental to student access and success. A low-income 
student who takes classes fully online is no different than one who shows up on campus in 
regards to financial needs for housing or child care.  Creating a two-class system for Pell Grants 
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would disproportionately harm nontraditional students who are more likely to take classes 
online.   
 
State Authorization: 
 
For regulations concerning distance education providers in states in which an institution is not 
physically located, community colleges are potentially the most vulnerable sector in higher 
education. This is because of the limited resources that many colleges have at their disposal and 
the complexity and cost associated with compliance with state rules.  This situation is 
compounded by the fact that many institutions enroll only a handful of students in a given state 
other than the one in which they are located. In promulgating any new regulations in this area, 
the Department should adopt policies that reflect this. Therefore, institutions should only be 
subject to state authorization rules impacting distance education if more than 50 students are 
enrolled in that state.  Similarly, if an institution’s total distance education enrollment is less than 
20% of its total enrollment, any federal regulations in this area should not apply. 
 
Furthermore, the Department should consider refraining from issuing new regulations in this area 
until the regional compact framework that is in the process of being developed is set into place.  
A tremendous amount of work has been done in this area and it may well provide an effective 
resolution to the issues raised in the Department’s earlier rule. 
 
Gainful Employment: 
 
Although the gainful employment (GE) regulation is associated with for-profit institutions, 
community colleges have, by far, the most gainful employment programs of any sector, 
including for-profits – over 30,000 compared to approximately 13,000 programs at for-profit 
colleges. Community colleges are offering and awarding more certificate programs, as creating 
career pathways and stackable credentials is an emerging part of our sector’s formal completion 
agenda. Community colleges also have, by far, the lowest borrowing of any sector of higher 
education.   
 
The gainful employment regulations have been a debacle for community colleges.  Compliance 
caused enormous expenditures of campus resources at a time when scare resources were 
particularly stretched. Many institutions had to pay outside vendors in order to implement the 
regulations. The cost and difficulty of compliance was exacerbated by the extraordinary number 
of revisions, refinements, changes and elaborations that came from the Department.  The IFAP 
web site now has some 44 Dear Colleague Letters and Electric Announcements relating to 
Gainful Employment.  This represents a deep disregard for and disconnect with the 
administrative and financial realities on our campuses.    
 
And, at the end, this tremendous effort yielded very little in terms of beneficial information to 
prospective students, which was one of the two central components of the GE regulations.  This 
is particularly the case concerning earnings data, which could be of benefit to students, campus 
officials, and other consumers.   Ultimately, only 1 out of every 4 community college gainful 
employment programs even showed earnings data—23.2% of programs had such data, 76.8% 
did not.  
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In reevaluating the gainful employment regulations, particularly in terms of mandatory 
disclosures, we urge the Department to consider the broader higher education policy context.  In 
particular, ED should be mindful of upcoming legislative and regulatory efforts that could 
address the same issues embodied in the GE rules. For example, legislation has been introduced 
in Congress to set into place mechanisms for colleges or their representatives to access earnings 
data for program completers.  The availability of this data is of keen interest to community 
colleges, and we generally support these efforts.  We encourage ED to look for means by which 
earnings data could be made more broadly available.  These could possibly be integrated into the 
GE framework. 
 
We also note that many programs that do not meet the statutory definition of “gainful 
employment” are in fact primarily designed with a specific occupational field in mind, and this 
should be reflected in the Department’s approaches in this area, particularly in terms of 
disclosures.  Students have an interest in the earnings of program completers in areas that extend 
far beyond those covered under the statutory definition of gainful employment. 
 
We add additional comments concerning the existing gainful employment regulation: 
 

• One central aspect of the gainful employment regulations as promulgated is to prevent 
taxpayer money from funding programs that too often leave students with an 
unmanageable debt load.  Hence, data collection for this purpose should be limited to 
programs where at least half of completing students take out loans over a three year 
rolling average. Programs with fewer borrowers should be exempt from the reporting 
requirements, because the median debt burden would be less than zero and the program’s 
eligibility would never be in play.  The disclosure component of the regulations should 
generally be tied to its eligibility elements.   

 
• Programs for which there are historically very small numbers of completers should be 

exempted from having to report data, because in all likelihood the data will either be 
suppressed or be too small to provide meaningful information to students or be the basis 
for eligibility determinations.  Under the July 2011 regulations, the Department exempts 
some programs with 30 or fewer completers or borrowers over a four-year period.  This 
exemption should be retained in the forthcoming regulations. However, the time period 
should be reduced by at least one year.   

 
• The “on-time” program completion rate should be eliminated. Colleges are already 

calculating three different graduation rates under the HEA.  This makes the calculation of 
another rate an inappropriate burden.  In addition, many community college students 
move to a lower enrollment intensity during their course of study, which quickly reduces 
and distorts the meaning of the completion rate.  If a programmatic calculation is 
considered absolutely necessary, it should be longer than 100% of the normal time, 
because this standard does not comport with the practical realities facing community 
college students, about 60% of whom attend part-time.  Additionally, 80% of full-time 
students are employed as are 87% of part-time students. It also should be kept in mind 
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that prospective students themselves have the best idea of their own commitment to a 
given course of study, which does reflect their likelihood of completing it. 

 
Community college officials continue to believe that it is appropriate for the Department of 
Education to ensure that students are protected from enrolling in programs where there are 
extremely high levels of indebtedness relative to earnings, or where students are not generally in 
a position to retire their debts. To this extent, the general framework of the original final gainful 
employment regulation was well-conceived, but as outlined above other aspects of the rule were 
deeply flawed. 
 
Additional Topics for Consideration: 
 
Participation Rate Index Appeals: 
 
Section 435(a)(8)of the Higher Education Act allows institutions to appeal the loss of program 
eligibility due to institutional default rates by demonstrating that their statutorily prescribed 
“participation rate index” (PRI) is below 0.0625.  If an institution has a PRI lower than this for 
any one of the relevant three years, it avoids losing eligibility.  Current ED practice only permits 
an institution to apply for a PRI after the institution has exceeded the permissible default rate for 
three consecutive years and is facing the imminent loss of loan and Pell Grant eligibility.  
Despite repeated requests, the Department continues to refuse to allow institutions to file a PRI 
appeal who have a default rate above the allowable maximum for one or even two consecutive 
years. This policy is misguided.  Institutions and the students that depend on them have a 
tremendous interest in knowing that their college’s Title IV participation is not jeopardized. The 
potential for losing such eligibility due to high default rates can have a highly negative impact on 
a campus and for the students. In fact, current policy has led to some community colleges 
withdrawing from the Title IV loan program based on fears of future sanctions. 
 
The Department should accommodate those institutions that have a default rate above the 
allowable level and work to resolve any uncertainty concerning their continued Title IV 
participation by filing a PRI appeal for any one year.  Consequently, the upcoming negotiated 
rulemaking sessions should address this issue.   
 
Thank you for your attention to these issues.  We look forward to participating in this critical 
process. 
 
 
 
Sincerely, 
 

    
 
Walter G. Bumphus    J. Noah Brown 
AACC President and CEO   ACCT President and CEO  
  


