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Gainful Employment Negotiated Rulemaking Extended to Third and Final Session 
 
At the conclusion of what was scheduled to be the last “gainful employment” negotiated rulemaking session on 
November 20, the U.S. Department of Education (ED) acknowledged growing concerns from negotiators over the 
lack of available data on the impact of the proposed rules and suggested adding one additional meeting day to 
attempt to reach consensus. Negotiators and ED will now meet again on Friday, December 13 to discuss unresolved 
concerns and to review the latest estimates from the Department on how many vocational programs would pass, 
fail, or otherwise struggle to meet the gainful employment metrics in their current form. As defined under federal 
law, the majority of programs that fall under the requirement to prepare students for “gainful employment” are 
located at more than 1,200 community and technical colleges nationwide. 
 
Throughout the process of negotiated rulemaking, many substantial modifications to the draft rules have been made 
or agreed to by the Department. Additionally, the current draft rules are significantly different from the 2011 
version which were invalidated by a federal court last year. A critical provision in the 2011 rules which “passed” 
programs that had an overall median loan debt of $0 – the case at the vast majority of community colleges and at 
virtually all community college programs – has been inexplicably stripped from the latest version. As a result, 
negotiators representing community college institutions and systems made numerous proposals to protect programs 
that have a low-risk of any indebtedness, but these proposals have not yet been adopted.  
  
As the draft rules currently stand, all vocational programs 
would be based on the ratio of their Title IV graduate’s debt and 
earnings, past participant’s default rates, and the overall amount 
of loan repayments made by cohorts of borrowers. These 
metrics measure the behavior of borrowers alone – a highly 
skewed sample overall program participants and completers at 
community colleges; while 68 percent of certificate-seeking 
students at for-profit institutions borrow federal loans, just 9 
percent of certificate-seeking community college students do 
the same. Community college negotiators hope to return the 
regulations to a focus on programs that lead to high levels of 
indebtedness for students, rather than incorrectly measuring 
programs that have low tuition and fees and very low rates of 
student borrowing of any kind. 
 
In addition to the fairness of the metrics, there are other remaining concerns with the validity of small sample sizes, 
function of borrower relief provisions, and usefulness of artificial disclosure requirements. Without reasonable 
thresholds, community college certificate programs could become at risk of losing future Title IV eligibility based 
on the borrowing activity of as few as 10 students borrowing in a two-year period. These rules could lead to 
colleges streamlining and closing certificate programs or leaving the Direct Loan program entirely. Gainful 
employment rules that fail to acknowledge the low risk – and high reward – to students and taxpayers of 
community college programs may inadvertently increase those risks by shutting down low-cost options. ACCT will 
continue to work with community college negotiators to provide information to ED on the hazards of the current 
draft rules and opportunities to better target current metrics. 

91% 

32% 

9% 

68% 

Two-Year Public Private For-Profit

Federal Loan Borrowing in 
Certificate Programs, by Sector, 

Award Year 2011-12 

No Loan Debt Borrowing

Source: U.S. Department of Education, NPSAS:12 


