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NEW ROUND OF HIGHER ED NEGOTIATED RULEMAKING ON PELL RUNNERS 

AND GAINFUL EMPLOYMENT 
 
On April 16th, the Department of Education posted a notice for a new round of negotiated rulemaking for higher 
education.  The notice builds upon the Department’s announcement and subsequent hearings last May 
surrounding proposed regulations for Title IV programs.  The new round will encompass issues discussed last 
year, as well as a redo on several departmental regulations that were struck down by the courts.  Following the 
public comment period, negotiations are expected to begin in September. 
 
The Department also mentioned in the notification its desire to create an additional negotiated rulemaking 
committee to address “access to, and the affordability of, higher education and possible steps to improve the 
quality of higher education in the United States and to better encourage students to complete their education.”  
The Department stated that they anticipate this will take “several years” to complete. 
 
PELL GRANT PROGRAM INTEGRITY 
 
Of particular interest to community colleges is the inclusion of rulemaking to combat fraud in the Pell Grant 
program.  Specifically, the panel will propose regulations to address organized crime rings that use distance 
learning programs to collect numerous Pell grants.  An inspector general report on these so called "Pell runners" 
was released in the fall of 2011.     
 
The issue of “Pell runners” has emerged as a priority for the Department in maintaining program integrity by 
combating fraud.  Pell runners are individuals who are often part of a larger organized fraud ring.  They are 
primarily distance education students who enroll long enough to receive their student aid award refund, and then 
disappear with the funds.  Community colleges are particularly susceptible to this type of fraud, as the lower 
tuition allows for a refund from the Pell Grant award to cover living expenses. 
 
While the Department is taking steps to combat this type of fraud through enhancements in verifying an 
applicant’s identity and flagging possible fraud ring participants, the negotiated rule-making panel will likely 
propose regulations for institutions.  These may include identifying best practices in combating fraud, such as a 
staggered disbursement schedule, or implementing technology and safeguards to verify identity.   
 
GAINFUL EMPLOYMENT 
 
In June of 2011, the Department of Education issued its final regulation on “Gainful Employment” aimed at 
curtailing ineffective vocational and certificate programs by tying their Title IV eligibility to program outcomes.  
Career college training programs that fell under the purview of the new regulations were required to meet one of 
the following three thresholds in order to retain their Title IV eligibility as programs that successfully lead to 
gainful employment: 
 

• Loan Repayment Rate:   At least 35% of the program’s former students are repaying their loans; 

http://www.gpo.gov/fdsys/pkg/FR-2013-04-16/pdf/2013-08891.pdf
https://www.federalregister.gov/articles/2012/05/01/2012-10488/negotiated-rulemaking-committee-public-hearings
http://www2.ed.gov/about/offices/list/oig/invtreports/l42l0001.pdf.


• Debt-to-Earnings Annual Ratio:  The estimated annual loan payment of a typical graduate does 
not exceed 12% of the graduates’ earnings; 

• Debt-to-Discretionary-Earnings Ratio:  The estimated annual loan payment of a typical graduate 
does not exceed 30% of the graduate’s discretionary income. 

If a program failed to meet at least one of the thresholds three out of four years, its Title IV eligibility would be 
revoked and it would be ineligible to reapply for a three year period.   
 
Just before the regulations were set to go into effect, a federal District Court ruled that the 35% loan repayment 
threshold was arbitrary, and thus unlawful.  Due to the interconnected nature of the regulations and the data 
reporting requirements, the entire measurement process was vacated by the court.  A subsequent court ruling held 
that data collection required by gainful employment regulations was unlawful under legislation passed by 
Congress in 2008 which banned the collection of “identifiable student data.” The District Court did hold that the 
Department has the authority to interpret ’gainful employment’ and craft regulations accordingly. Hence, the 
Department has opted to try again.   
 
“The Department is interested in potential approaches to defining what it means for a program to prepare students 
for gainful employment in a recognized occupation” in this new round of rulemaking. 
 
STATE AUTHORIZATIONS AND CREDIT HOUR 
 
The Department also plans on reexamining the issues of state authorizations for distance education programs, and 
a uniform definition of credit hour.  In the fall of 2011, courts struck down a portion of the Department’s Title IV 
program integrity regulations dealing with state authorizations for distance learning on the basis of due process. 
The regulation would require that Title IV receiving institutions remain in compliance with individual state 
authorization requirements for distance learning, which means that institutions with out-of-state students taking 
distance learning courses must be abide by that state’s authorization requirements.  The court found that the 
Department had not adequately allowed for public comments on the proposed regulation.  Added onto the subject 
of authorizations is the addition of state authorization for foreign locations of institutions located in a state. 
 
This session will also further examine the regulations over the conversion of clock to credit hour.  There have 
been a number of questions surrounding the implementation of this regulation, and the Department will work to 
seek clarity.   
 
CASH MANAGEMENT, VAWA, AND ADVERSE CREDIT 
 
The rule-making panel will also examine whether the use of debit cards and electronic funds transfers can help 
combat fraud, as well as the fees and terms associated with this type of banking.  Additionally, they plan to look 
at the timing by which institutions refund the student’s portion of title IV aid funds, and how funds are managed 
by the institution. 
 
The 2013 reauthorization of the Violence Against Women Act (VAWA) had implications for institutions relating 
to providing students information under the Cleary Act.  Campuses are now required to let students know what 
resources are available to combat domestic violence, dating violence, sexual assault, and stalking.  Institutions 
must also “create and disseminate policies describing the protections, resources, and services available to victims 
to help them safely continue their education.”  The panel will help determine how institutions should implement 
these policies.  
 
The Department also wishes to address a possible modification to the definition of “adverse credit history” for the 
PLUS loan program.  In October of 2011, the Department tightened its credit check requirements for PLUS loans 
looking back five years into an applicant’s history.  This resulted in a significantly higher rate of rejections for 
PLUS loans.   
 
 



The Department will hold three public hearings to receive comments on these topics at the following locations: 
 
May 21, 2013 
U.S. Department of Education 
1990 K Street, NW. 
Eighth Floor Conference Center 
Washington, DC 20006 
 
May 23, 2013 
University of Minnesota, Twin Cities 
Hubert H. Humphrey School of Public Affairs, Cowles Auditorium 
301 19th Avenue S 
Minneapolis, MN 55455 
 
May 30, 2013 
University of California, San Francisco 
UC Hall, Toland Hall Auditorium (Room U142) 
533 Parnassus Avenue 
San Francisco, CA 94143 
 
Individuals desiring to present comments at the public hearings must register by sending an email to 
negreghearing@ed.gov. 
 
Individuals who cannot attend the public hearings may submit comments electronically via www.regulations.gov. 
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