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Program Integrity Negotiated Rulemaking Still Deadlocked 
 
At the end of April, appointed members of the U.S. Department of Education (ED) Program Integrity and 
Improvement (PII) negotiated rulemaking committee made substantive progress on several topics for discussion 
during what was the third round of negotiations (April 21-23) expected to end in late May. The forthcoming 
regulations have the potential to significantly impact higher education and a few of the topics have been the 
subject of court battles, lobbying, and legislative pressure. However, negotiators remain sharply divided on the 
most controversial of the PII draft rules, including those governing state authorization for distance education, 
“cash management” of federal student aid and the corresponding rules around sponsored financial accounts and 
debit or prepaid cards, and the definition of adverse credit for Direct PLUS loans. 
 
The group did reach tentative consensus on rules for three of the six less-controversial issues on the table, 
including: clock-to-credit-hour conversion, state authorization for foreign locations of domestic institutions, and 
retaking coursework. A fourth session, May 19-20, was added to give negotiators more time to review the data 
and attempt to reach consensus on the remaining three issues. However, in order to reach official “consensus” 
under the rules, negotiators, including ED, must concur all six issues at hand. This is a tall task and if it is not met, 
ED may write their own versions of the rules for all issues. 
 

State Authorization of Distance Education 
 
In the final rule for state authorization for distance education issued in October of 2010, ED stipulated that an 
institution was required to seek authorization to provide distance – and overwhelmingly online – education to 
state residents if the state mandated that it do so. Otherwise, students would be ineligible for Title IV aid. This 
rule was subsequently stayed by a court on procedural grounds, and the rule is now back at the rulemaking table. 
Currently, many states have no specific requirements for distance education or offer other exemptions based on 
accreditation or on the level or type of operations in the state. In response, four regional state compacts for higher 
education have spent the last two years developing the recently-launched State Authorization Reciprocity 
Agreement (SARA). 
 
The latest draft of the state authorization rule, institutions will be able to become authorized outside of their home 
state through the typical state approval process, state-to-state agreements, or a reciprocity agreement. Under the 
April proposal by ED, the mandate would be limited to programs where 50 percent or more of the program is 
offered by distance education and for an institution serving 30 or more students residing in the state in a year. 
However, ED has resisted calls from state regulators and authorizers that states should continue to be allowed to 
“exempt” institutions from any authorization requirements solely on the basis of accreditation, years of operation, 
or having a physical presence in the state. The latest draft may allow some combination of these exemption 
thresholds, but the language is not yet final. 
 
Currently, more than half the states do not require institutions to register to provide distance education, 45 states 
use some form of exemption, and most states would need to pass legislation and develop the regulatory capacity 
to do so as a result of the new federal requirements. While state reciprocity under the SARA compact would 
qualify for the latest draft federal requirements, not all states meet the minimum requirements for, or plan to join, 



SARA, and many would need still need time to adapt their state policies, statutes, and regulations. Under the 
draft, states would be given until July 1, 2018 to comply with the new requirements for state authorization. 
 
Finally, the regulations also affect licensure programs, whether on-campus or offered at a distance. In licensure 
programs (such as nursing, physical therapy, teacher education, etc.), institutions would be required to notify 
students if completion of the programs would meet the educational requirements for certification of sitting for 
licensure or certification exams in the student’s state. If not, the student could still enroll if the student provides 
written acknowledgment that the student understands that program does not fulfill those requirements. This 
requirement would apply to all licensure programs.  
 

Cash Management 
 
The draft rules regarding “cash management” of Title IV, HEA funds and “sponsored accounts,” such as campus 
debit or prepaid cards, continue to change rapidly. The April draft dropped earlier proposals to require institutions 
to maintain separate bank accounts for Title IV funds, as well as a prohibition on “sweep accounts,” although 
current provisions allowing funds to be maintained in an investment account are also removed. 
 
At the April meeting, representatives of banks and other financial service providers presented a “compromise” 
version of draft cash management provisions on making direct payments to students and sponsored accounts and 
this proposal became the basis for much of the remaining discussion. Negotiators representing consumer groups 
have since put out recommendations that would attempt to meet the bank proposal half-way on fees, disclosures, 
and neutrality of options. 
 
Negotiators remain at odds over the precise definition of a sponsored account – such as whether it includes any 
“co-branded” cards with a college logo – and the extent to which accounts that are unrelated to Title IV credit 
balance disbursements should be subject to the cash management regulations. Continued discussion is also 
expected on the specific fees allowed for sponsored accounts, including ATM usage, account maintenance, 
transaction, and overdraft fees. It remains unclear whether consensus can be reached on the cash management 
topic, but the current positions of the negotiators represent substantial progress from initial drafts. 
 

Adverse Credit for PLUS Loans 
 
ED has proposed new eligibility requirements for Direct PLUS loans by defining statutory language of “adverse 
credit.” Under the latest draft regulatory, parents would generally be barred from taking out Parent PLUS loans 
(or graduate students taking out Graduate PLUS) if they have any type of debt exceeding $2,085 that is 90 or 
more days delinquent or that has been sent to a collection agency or charged off. The proposal also changes the 
look-back period for that “adverse credit” history from the five years currently used by ED, down to two years.  
 
Under a separate policy change that goes into effect July 1, families that are denied a Parent PLUS loan because 
of an adverse credit history may appeal to the Education Department, which can then provide the loan if there are 
“extenuating circumstances.” Community colleges represent just 2.2% of all outstanding Parent PLUS borrowers 
and just 0.7% of the total outstanding debt. 
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