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Gainful Employment Rulemaking Panel to Meet Again this Month 
 
On October 11, 2013, the U.S. Department of Education (ED) – citing the shutdown of the federal government 
upon a lapse of appropriations – was forced to reschedule the second round of negotiated rulemaking for ‘gainful 
employment’ which would establish new regulations on vocational programs at community colleges and for-profit 
institutions in order to maintain Title IV eligibility. The session, originally slated for October 21-23rd, has now 
been rescheduled for November 18–20th, 2013. 
 
The negotiated rulemaking panel met for the first of two rounds on September 9th through 11th. Since that time, 
panel members collaborated through informal work groups to prepare proposals to modify the draft regulations on 
specific topics. These proposals were submitted to the Department and fellow negotiators by September 30, on the 
eve of the government shutdown. Officials at ED are reviewing these proposals before the November session. 
Each proposal will be formally considered by the rulemaking committee and may be voted on, with those 
reaching “consensus” – including the Department negotiators – likely to be adopted. ED is not bound to agree to 
any proposal, and may incorporate other changes, to the final rule expected to be released in early 2014. 
 
ACCT worked with negotiators representing the community college sector to prepare a comprehensive proposal 
that addressed the draft regulation’s improper targeting, burden of disclosure and reporting requirements, and 
potential student privacy and data integrity issues. The main concerns with the current draft regulations include: 
 

• Debt-to-earnings measures are applied to colleges where the vast majority of students do not borrow and 
are not experiencing any significant debt burden. 

• Exemptions applied to the debt measures do not extend to reporting and disclosure requirements, vastly 
increasing the number of programs and institutions experiencing regulatory burden. 

• Privacy and data integrity is not protected for small programs. 
 
Key proposals to address these concerns within the comprehensive memo include exempting programs with a 
median loan debt of zero from the metrics, establishing a minimum subgroup size of 10 individuals for any 
reporting or disclosure item, and clarifying the use of private educational loans at community colleges. The 
proposal was submitted by formal negotiators Richard Heath, Financial Aid Director at Anne Arundel 
Community College, and Kevin Jensen, Financial Aid Director at the College of Western Idaho.  The memo can 
be viewed here: http://bit.ly/1apOTlw  
 
A number of stakeholder groups and negotiators submitted written proposals to amend the draft regulations during 
the first round of negotiations. Community college negotiators requested that, like the 2011 rules, programs where 
less than 50 percent of student participants borrow should be considered as passing the accountability metrics, as 
these programs would automatically present a median loan debt of zero. It is unclear why this provision was not 
included in the current draft rules. 
 
  

http://bit.ly/1apOTlw


 
In response to calls by other negotiators to reinstate the use of loan repayment rates as an accountability metric – 
the level of which was invalidated by the Court – negotiators representing the Department instead floated the idea 
of using a program-level cohort default rate (CDR) as an accountability metric to be added in addition to the an 
annual debt-to-income and discretionary income ratios. The small number of borrowers in most community 
college vocational programs would raise significant fairness, privacy, and data integrity issues with this proposal 
– as Title IV eligibility could be based on a significant minority of completers. ED declined to provide further 
details about this proposal, but it was subsequently supported in two work group proposals. 
 
Other negotiators continue to advocate for work group proposals – some of which are problematic for community 
colleges – such as: 
 

• Reinstating a loan repayment rate as an eligibility metric 
• Adopting strict new program approval processes 
• Creating uniform federal definitions of “job placement” rates 
• Creating upfront gainful employment program eligibility requirements 
• Permitting students in programs that become ineligible under the regulations to discharge loan debts 

 
ACCT staff will provide further updates following the second (final) session later in November. 
 
 
 


