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New Gainful Employment Rulemaking Kicks Off with Significant Revisions 
 
On September 11, the negotiated rulemaking panel convened by the U.S. Department of Education (ED) to 
consider new “gainful employment” regulations wrapped up three days of formal negotiations over the 2013 draft 
rules released by ED in late August. Negotiations will continue at a second session on October 21–23, after which 
ED will publish final rules that will become effective prior to the 2014–15 academic year. Negotiators who were 
selected to represent the various sectors and stakeholders in higher education, including community colleges, are 
providing feedback to ED on how to improve the rules in ways that would simplify the metrics, alleviate 
unnecessary disclosure and reporting burden, provide useful consumer information, and consider programs that 
might be unfairly sanctioned by the draft accountability framework. 
 
There are significant variations in the draft rules as 
compared to the 2011 regulations that were largely 
invalidated by U.S. District Court for the District of 
Columbia (the Court) last year. In modifying its previous 
approach, the Department is hoping to develop a set of 
rules that will pass judicial scrutiny and better target 
poorly-performing programs. The new proposal covers 
more than 11,300 career-training programs at for-profit 
institutions and community colleges — nearly twice as many as the old rule. The expansion of covered (non-
exempt) programs is largely due to the inclusion of programs with as few as 10 completers over two years, 
compared to just 30 with the 2011 version. There are other significant variations from the 2011 rules that were 
invalidated by a federal district court last year. 
 
The greatest change in the proposed language is the elimination of the loan repayment rate from the three metrics 
used to judge program eligibility. Instead, ED proposes to rely just on the remaining two measures: annual and 
discretionary debt-to-income (DTE) ratios. The thresholds for these rates are tightened for passing status, and an 
interim “zone” is created for programs falling in between passing and failing. 
 
A passing program under the draft rules would need to have either an annual debt-to-earnings measure of 8 
percent or less, a discretionary debt-to-earnings ratio of 20 percent or less, or both. A failing program is one in 
which the annual debt-to-earnings measure exceeds 12 percent and the discretionary debt-to-earnings measure 
exceeds 30 percent. Zone programs are ones that fall in between. 
 
While the 2011 final rule required a program to fail three times in a four-year period to lose eligibility, the 
proposal reduces this by a year, allowing for eligibility after two failures in a three-year period. A program could 
spend four consecutive years in the “zone” before losing its Title IV eligibility. As in the original rules, students 
would be warned of the impending loss of Title IV eligibility if a program has only one failure.  
 

Gainful Employment Programs – Data Analysis 

 2011 Final Rule 2013 Draft Regulation 

Total 5,632 11,359 

Passing 5,088 8,975 

Zone — 1,410 

Failing 544 974 



ED projects that about 9 percent of programs would be in the revised failing zone, 79 percent in the passing zone, 
and the remaining 12 percent in between, under the draft regulation. This is compared to 90 percent passing and 
10 percent failing under the 2011 rule. The vast majority of failing programs are at for-profit institutions.  
 
Other proposed ‘changes’ in ED’s draft rules include: 
 

• Only Title IV students will be counted for accountability purposes (per the Court order). 
• Additional disclosure requirements to students are required – such as completion rates, median earnings, 

and whether the program meets licensure. 
• Total student debt – including from room, board, books and supplies – is calculated for debt-to-earnings 

accountability metrics, rather than just tuition. 
• A cap on the number of Title IV recipients for failing programs after the first fail, but before loss of 

eligibility. 
 
Negotiators Present Ideas 
 
A number of stakeholder groups and negotiators submitted written proposals to amend the draft regulations during 
the first round of negotiations. Community college negotiators requested that, like the 2011 rules, programs where 
less than 50 percent of student participants borrow should be considered as passing the accountability metrics, as 
these programs would automatically present a median loan debt of zero. It is unclear why this provision was not 
included in the current draft rules. 
 
In response to calls by other negotiators to reinstate the use of loan repayment rates as an accountability metric – 
the level of which was invalidated by the Court – negotiators representing the Department instead floated the idea 
of using a program-level cohort default rate (CDR) as an accountability metric to be added in addition to the an 
annual debt-to-income and discretionary income ratios. ED declined to provide further details. 
 
Other negotiators continue to advocate for items such as: 
 

• Reinstating a loan repayment rate as a metric but articulating a research basis therein 
• Federal uniform standards and requirements for "job placement" rates 
• Creating upfront GE program eligibility requirements 
• Longer regulatory transition period without retroactive sanctions based on previous graduates 
• Permitting students in programs that become ineligible under the regulations to discharge debts 

 
Informal working groups have formed to work on these proposals and hope to deliver materials to ED by 
September 30. The second of the two rounds of formal negotiations will take place October 21-23, 2013. 


